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Mr. T. O. Lee, writer of this article

Wide scope of international frauds

International frauds are now growing at an alarming
rate due to popularity of the Internet. They can be
classified into many categories, such as HYIP (High
Yield Investment Programmes), unclaimed estates,
dormant bank accounts, deposit frauds, lucky draws,
long distance calls, black USD currency notes at
discount and the like. As readers of Compass are
mainly involved in import and export trade, | would
like to narrow down the scope to letter of credit

(L/C) frauds.
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How to Avoid International Letter of Credit Frauds?

InEEFER WRAREEFAENRTEREDE UREERENRB-
From risk management point of view, it is highly recommended for a beneficiary to obtain
confirmation in writing from the advising bank for the authenticity of the L/C.
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How to avoid fake L/C?

Today, due to popularity of the SWIFT (Society for
Worldwide Interbank Financial Telecommunication)
standard messages, that are low cost, easy to use,
fast, highly reliable and very secured (so far not yet
broken by any hacker), nearly all L/Cs are issued by
SWIFT standard messages. Only the senior
management of banks has the authority to authorise
sending of SWIFT messages. Hence L/Cs issued or
otherwise advised by SWIFT messages should all be
genuine. Even on rare occasions, a few "fake" L/Cs

were in fact issued by senior managers in banks, due
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to one or other reasons, they should be considered
still valid by local law because they were issued by
authorised persons in the banks. The issuing banks

must take up the legal responsibility.

L/Cs issued by SWIFT are most safe

Hence if we are holding an L/C issued by an issuing
bank, "signed" by an authorised manager (in fact we
do not see any signature on the L/C advised by a
SWIFT message but the internal documents in the
issuing bank should show the signature of the senior
manager who authorises such issue), it should be a
valid payment undertaking, provided that the

presented documents have no discrepancy.

The first step to avoid fake L/C is to insist on SWIFT
advised L/C. We may check with the advising bank to
verify "whether the original L/C is in fact transmitted
by a SWIFT message from the issuing bank to the
advising bank", although the L/C from the advising
bank to a beneficiary is not by a SWIFT message

(simply because SWIFT is not available to importers

and exporters).
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From my experience in dealing with L/C fraud litigation
as an expert witness in many countries, most fake
L/Cs are issued either by airmail, fax or telex. Since
there is no provision in either the uniform rules
governing L/C, the UCP 500, or any banking
legislations and regulations, to restrict an L/C to be
issued only by SWIFT messages, it follows that L/C
can be issued by any means. Due to the popularity of
SWIFT messages, L/Cs issued by other means should
be treated with caution to avoid frauds. Under UCP
500 Article 7 (a) the advising bank has a duty to
check for the "apparent” authenticity of the L/C.
Otherwise the advising bank has an obligation under
Article 7 (b) to notify the beneficiary without delay
its inability to obtain apparent authenticity of the L/C
so advised. But the level of authenticity is only up to
the so-called "apparent” level. It does not mean "real"
or "factual" authenticity. The advising bank is also
protected by Article |5 not to be liable or responsible
for the genuineness, falsification or legal effect of the

L/C so advised.
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Check for authenticity of L/C advised by
airmail, fax or telex

Hence, from risk management point of view, it is highly
recommended for a beneficiary to obtain confirmation
in writing from the advising bank for the authenticity
of the L/C, sometimes by payment of additional
charges, if the advising bank considers that it has
exercised reasonable care as required under Article
7 (b) and refuses to do anything else. We have to
understand that the L/C market is highly competitive
and the advising bank must control its cost carefully
in order to safeguard its slim profit margin out of the
thin advising fees received. Therefore, the advising
bank might ask for service charge for doing additional

work.

For an SME, the service charge might put extra burden
on its operating costs. Even so, it is still worthwhile
to check the authenticity of the L/C. Otherwise, this
is against the Hong Kong business wisdom, best
illustrated by the famous saying "To save a candy, one

may lose a factory!". i}

Mr. T. O. Lee MAE, MCIArb, MITD is a consultant and
arbitrator, specialised in resolving international trade
disputes. He was appointed by ICC Paris in 2003 as a
Member of the UCP 500 Revision Consulting Group.

This article was contributed by Mr.T. O. Lee.

Chinese translation was arranged by ECIC.
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